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Abstract
Ease of doing business is the ﬂagship project of the World Bank which has garnered
positive response from different stakeholders over the years. India is also taking its
Ease of Doing Business ranking very seriously with several reforms being introduced
to improve it. However, contract enforcement has been the Achilles’ heel of India’s
Ease of Doing Business rankings. In the present article, an attempt has been made
to draw a short and concise roadmap for strengthening contractual enforcement in
India and improving the Ease of Doing Business rankings. Radical reforms bringing
paradigm shifts, such as that brought by the Specific Relief (Amendment) Act, 2018,
are the need of the hour to address India’s grim contract enforcement regime. The
present article looks at both substantive and procedural laws of the country to suggest
avenues for reform regarding contract enforcement in the country.

I. INTRODUCTION
Apart from constitutional, penal and family laws, the law of contract is one
among the fundamental laws of any country. It forms the basic foundation for
business, trade, commerce and any economic transaction. It has application in
the day-to-day lives of people and gives rise to complex questions that arise out
of contracts entered into by parties, individuals, firms and corporate bodies or
governments. The prevalence of e-commerce and e-transactions further adds to
such complexities.1 Understanding and finding solutions to these complexities
is of paramount importance.
1

Dr. Justice GC Bharuka, Preface to Twelfth Edition of Mulla, The India Contract Act
(Anirudh Wadhwa ed., 15th ed. 2019).
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Business, trade and commerce in any economy cannot thrive without a strong
and robust contractual enforcement and commercial dispute resolution
mechanism. The quality and efficiency of contractual enforcement and dispute
resolution reinforces the faith of the parties in the efficacy of the legal system
and allows them to carry out commercial transactions with confidence that
their rights and interests will be protected.
Today, Ease of Doing Business has become the catchphrase for initiating many
policy reforms and making legislative changes. The genesis of this annual
endeavour by the World Bank lies in the seminal research carried out by Simeon
Djankov, Rafael La Porta, Florencio Lopez-De-Silanes & Andrei Shleifer.2 In
their research, they have presented and analysed data on the regulation of entry
of start-up firms in 85 countries. They have covered a plethora of procedures,
official timelines and official costs that must be incurred by start-ups before they
can start their operation legally. Through their analysis and data evidence, they
have discredited the Public Interest Theory of Regulation3 and corroborated
the perspective of Public Choice Theory4 and the ‘tollbooth’5 view (a second
strand of Public Choice Theory).

2
3

4

5

Simeon Djankov, et al, The Regulation of Entry, 127 Quarterly Journal of Economics
(2002).
See Arthur Pigou, The Economics of Welfare (4th ed., 1938) as cited in Simeon
Djankov, supra note 2 (the primary stand of this theory is that regulated of market is better
than unregulated markets, because unregulated markets are prone to frequent failures
such as monopoly and externalities. They view government regulation as an instrument
to attain social efficiency and protection of public).
See Gordon Tullock, The Welfare Cost of Tariffs, Monopoly, and Theft, 5 Western Economic
Journal 224-232 (1967); George Stigler, The Theory of Economic Regulation, Bell Journal
of Economics and Management Science, 3-21 (1971); Sam Peltzman, Toward a More
General Theory of Regulation, 19 Journal of Law and Economics 211-240 (1976) (as
cited in Simeon Djankov, supra note 2) (this theory views government as less benevolent
than viewed by Public Interest Theory; and views regulations as ‘socially inefficient’ &
ultimately unbeneficial to consumers).
Simeon Djankov, supra note 2 (holds that regulations are pursued for their own selfish
interest by those in power).
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Another inspiration for the Ease of Doing Business Rankings came from the
seminal research work of Prof. Oliver Hart and Prof. Andrei Shleifer in 2008.6
Their Report made an analysis of debt enforcement in 88 countries. The
analysis was made by taking inputs from the respondents using a case study of
“standardized” insolvent firm ‘Mirage.’ Mirage is a limited liability, domestically
owned hotel business located in the most populous city of the country. They
went on to discuss different procedures available as part of the insolvency
proceedings, such as foreclosure, liquidation and reorganization. It suggested
that keeping the business afloat as a going concern is a better and more efficient
alternative as opposed to a piecemeal sale of its assets. Towards the end, the
authors concluded that debt enforcement across the world was highly inefficient
(even in the simple case of Mirage that they dealt with). It was found that this
inefficiency came from high administrative costs and long delays, but also due
to excessive piecemeal sales of still viable business entities.7 Further, the authors
noticed that developing nations often follow and emulate laws introducing
elaborate bankruptcy procedures, in their efforts to save insolvent entities.
Although time-consuming and costly, it works well in developed nations who
are able to save such firms as a going concern. However, this is not the case
with developing countries, as these bankruptcy procedures nearly always fail to
save the firm in these countries. In fact, the Debt Enforcement Report states
that nearly 80% insolvent businesses end up being sold piecemeal.8
Though the foundation for the EoDB rankings can be said to have been
influenced by the struggle between the Communist & Socialist regulatory
approach to economic activity and the Liberal Free Market Economy approach
with a certain bias towards the latter, nonetheless, the rankings over the years
have gained a prestigious international reputation with countries pushing
reforms after reforms to improve their position in the rankings. This is
6

7
8

Simeon Djankov, et al., Debt Enforcement Around the World, 2008, https://www.
doingbusiness.org/content/dam/doingBusiness/media/Methodology/Supporting-Papers/
DB-Methodology-Debt-Enforcement-around-the-World.pdf (last visited May 24, 2020).
Id.
Id.
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particularly true in the case of India, where in the recent past several legislative
and regulatory reforms have been undertaken to improve the EoDB rankings.
The Enforcement of Contract indicator is one of the original indicators in the
Ease of Doing Business rankings,9 and it remains till date one of key indictors
used to calculate the Ease of Doing Business score and ranking.10 As stated in
Ease of Doing Business Report 2004, the primary reason for inclusion of the
enforcement of contract indicator is the measure the efficiency of courts which
are the main institution for enforcing contracts.11 With regard to stimulating
economy and business, the courts have four important functions to play, namely:
1. Encouragement to new business relationship - as new partners do not
fear being cheated.
2. Confidence in complex transactions – as they clarify threat points in
the contract and enforce such threats in the event of default.
3. Enable rendering of more sophisticated goods and services – by
encouraging asset- specific investments in their production.
4. Limiting injustice and securing social peace – without courts,
commercial disputes will end up in feuds, to the detriment of everyone
involved.12
Weakness of the legal system, inefficiency of courts and delays in justice is
neither a recent phenomenon, nor a particularly Indian specialty (though Indian
courts are notorious for delays). Weakness of legal system and inefficiency of
judicial setup span across countries and even centuries as demonstrated by the
following quote from Shakespeare’s Hamlet13 (who counts law’s delay among
the calamites of life):

9
10
11
12
13

World Bank Group, Doing Business in 2004, supra note 9.
World Bank Group, Doing Business 2020, supra note 11.
World Bank Group, Doing Business in 2004, supra note 9.
Id. at 41.
Shakespeare, Hamlet: Prince of Denmark, act III, scene 1.
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“To be, or not to be, that is the question: …… That makes calamity
of long life; For who would bear the whips and scorns of time,
the oppressor’s wrong, the proud man’s contumely, the pangs of
despised love, the law’s delay…” [emphasis added]
The Ease of Doing Business Report 2004 further strengthens the case for need
of efficiency in courts and judicial set up by the following hypothetical situation:
“Imagine that a new client comes to a textile company and orders
shirts. The client and the company manager sign a contract for
payment on delivery. But, at delivery, the client refuses to pay in
full. What happens next? In New Zealand, the company manger
will show the client the contract and ask for payment. The client
is likely to pay. In Poland, the company manager will show the
contract to the client and ask for payment. The client is likely
to refuse to pay. In Cote d’Ivoire, the company manager would
probably not deal with the new client unless the client could
provide references from other textile companies or from companies
that operated in the same region. In Vietnam, the client might
not bother going to the company without having at least half of
the money available for an advance payment. Why the difference?
The answer lies in the efficiency of courts.”14
Further, the reason for determining courts’ efficiency by measuring enforcement
of contracts is also stated in the following terms on the World Bank’s Doing
Business website:
“Efficient contract enforcement is essential to economic
development and sustained growth [citation omitted]. Economic
and social progress cannot be achieved without respect for the rule
of law and effective protection of rights, both of which require a
well-functioning judiciary that resolves cases in a reasonable time
and is predictable and accessible to the public [citation omitted].
14 World Bank Group, Doing Business in 2004, supra note 9.
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Economies with a more efficient judiciary in which courts can
effectively enforce contractual obligations have more developed
credit markets and a higher level of development overall [citation
omitted]. A stronger judiciary is also associated with more rapid
growth of small firms [citation omitted]. Overall, enhancing the
efficiency of the judicial system can improve the business climate,
foster innovation, attract foreign direct investment and secure tax
revenues [citation omitted]. … [Further] effective courts reduce
the risk faced by firms and increase their willingness to invest
[citation omitted].”15
In the present article, we are attempting to draw a short and concise roadmap
for strengthening contractual enforcement in India and improving the Ease
of Doing Business rankings. In the following section, we will first discuss the
key parameters of Ease of Doing Business, India’s performance and continuous
improvement on various parameters of the Ease of Doing Business rankings
and the grim state of affairs of contract enforcement parameter in India. After
that, we will identify some of the substantive laws which can be strengthened
to make contractual enforcement effective. This will include exemplary
damages, liquidated damages, interest provisions, etc. Though the concept of
Ease of Doing Business as envisaged by the World Bank Project relates only
to procedural laws (objectively) and are not concerned with the specifics of
substantive law of a country, the interpretation and significance of the concept
of Ease of Doing Business should not be restricted to just procedural laws,
and it should be given a wider interpretation. This broad conceptualization of
the Ease of Doing Business should also include business friendly substantive
laws, which provide for predictability and certainty about legal rights and
obligations. The aforementioned substantive law reforms will not only provide
an indirect improvement to Ease of Doing Business ranking, but will also result
in reformation of legal regime to meet the demands and challenges of carrying
out business in contemporary times. After dealing with substantive laws, we
15 Enforcing contracts - Why it Matters, https://www.doingbusiness.org/en/data/exploretopics/
enforcing-contracts/why-matters(last visited June 30, 2020).
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dig deeper into aspects of procedural laws which can be improved to directly
impact the Ease of Doing Business in India, such as Commercial Courts System
and Quality of Judicial Process Index.

INDIA’S PERFORMANCE ON CONTRACT ENFORCEMENT AND
EASE OF DOING BUSINESS INDEx
The present state of contractual enforcement in India is reflected in the
Ease of Doing Business (EoDB) Index which is published annually by the
World Bank since 2003. Apart from contract enforcement, the Index ranks
countries on a variety of indicators, such as starting a business, dealing with
construction permits, getting electricity, registering property, getting credit,
protecting minority investors, paying taxes, trading across borders, and resolving
insolvency.16 The 2003 Report brought to the world’s notice that it takes more
than 10 years to resolve a bankruptcy proceeding in India, and with regard to
contractual enforcement, it mentioned that it takes about 365 days, involves
22 different procedures and costs about 95% of income per capita to enforce
a contract in India.17 It also gave India a procedural-complexity index of 50 (a
very high number) in relation to contractual enforcement, which indicates how
heavily dispute resolution is regulated and measures substantive and procedural
16 World Bank Group, Doing Business 2020 (Oct. 2019), https://openknowledge.
worldbank.org/bitstream/handle/10986/32436/9781464814402.pdf.
17 World Bank Group, Doing Business in 2004: Understanding Regulations (Sept.
2003), https://www.doingbusiness.org/content/dam/doingBusiness/media/AnnualReports/English/DB04-FullReport.pdf.
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statutory intervention in civil cases in the courts. A high procedural-complexity
index is associated with greater corruption and indicates delay.18
The successive EoDB Reports portrayed an even grimmer picture of contractual
enforcement in India. In 2015, India ranked 142nd among 189 countries, and its
contract enforcement rank was 186.19 According to the 2015 report, contractual
enforcement in India involved 46 different procedures, took 1420 days and cost
39.6% of the claim value.20 Since then, India has jumped 65 places to reach
77th position in the 2019 rankings.21 However, this substantial improvement
in the overall ranking was not supplemented by a good performance on the
contract enforcement front. From ranking186th among 189 countries in 2015,
India was only able to jump to the 163rd position among 190 countries in 2019
rankings.22 India’s improvement on Ease of Doing Business index continued in
2020 Report as well, with India jumping 14 places to reach 63rd position among
190 countries.23 However, the scenario with respect to contractual enforcement
remained unchanged for India, as it remained at the 163rd position.24
The contract enforcement rank is calculated on the basis of three criteria, namely
– time taken by the court of first instance to dispose of the case (counted from
the moment the plaintiff decides to file the lawsuit in court until payment of
damages and includes both the days when actions take place in the court and the
waiting periods in between. It is calculated in number of days), Cost incurred
in the dispute (calculated as percentage of the claim value and is based on court
18 Id.
19 World Bank Group, Doing Business 2015: Going Beyond Efficiency (Oct. 2014),
http://www.doingbusiness.org/content/dam/doingBusiness/media/Annual-Reports/
English/DB15-Full-Report.pdf.
20 Id.
21 World Bank Group, Doing Business 2019: Training for Reform (Oct. 2018), http://
www.doingbusiness.org/content/dam/doingBusiness/media/Annual-Reports/English/
DB2019-report_web-version.pdf.
22 Id.
23 World Bank Group, Doing Business 2020, supra note 2.
24 Id.
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fees, attorney fees and enforcement fees), and the quality of judicial process
index (which varies from 0 – 18, higher number indicating better quality of
judicial process and is based on parameter of court structure and proceedings,
case management, court automation and alternative dispute resolution).25
One such reform initiated by the Indian Government was the enactment of the
Commercial Courts Act, 2015, which established dedicated Commercial Courts,
Commercial Divisions and Commercial Appellate Divisions of the High Courts
for the speedy resolution and adjudication of high value commercial disputes.26
It was the understanding of the Parliament that early resolution of commercial
disputes will create a positive image to the investor world about the responsive
Indian legal system.27 Originally, the Courts under this enactment were given
jurisdiction over commercial disputes above the threshold of One crore rupees.28
The Act was amended significantly in 2018 by which the threshold value was
reduced to three lakh rupees.29 The Amendment also established Commercial
Appellate Courts and introduced provisions for Pre-Institution Mediation and
Settlement.30 The concept of mandatory pre-institution mediation is one of the
most interesting and remarkable reforms in commercial litigation and provides
for, as the name suggests, compulsory mediation before institution of a suit
where no urgent interim relief is contemplated by the parties.31 If successful
this will reduce the burden and workload of the courts significantly.

25 World Bank Group, Doing Business: Enforcing Contracts Methodology, http://www.
doingbusiness.org/en/methodology/enforcing-contracts. (last visited May 1, 2020).
26 Commercial Courts Act, 2015, No. 4, Acts of Parliament, 2016, Statement of Objects
& Reasons (India).
27 Id.
28 Commercial Courts Act, 2015, § 2(1)(i) & § 12 (how the specified value is determined
in a case depends upon whether the case is for recovery of money, moveable property,
immovable property, or intangible right).
29 Commercial Courts, Commercial Division and Commercial Appellate Division of High
Courts (Amendment) Act, 2018, No. 28, Acts of Parliament, 2018 cl. 4(II) (India).
30 Id. cl. 7 and cl. 11
31 Commercial Courts Act, 2015 §3A.
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Another significant reform brought about by Parliament was the Specific
Relief (Amendment) Act, 2018. This Amendment to the Specific Relief Act,
1963, brought radical changes in the arena of contractual enforcement in
India. The most important change brought about was limiting the discretion
of the court in granting the remedy of specific performance and injunctions.
Earlier, the courts were conferred with wide discretionary powers to decree
specific performance and grant or refuse injunctions. The result of this wide
discretionary power was that the courts used to award damages as a general
rule in majority of cases and granted specific performance as an exception.32
To facilitate smoother contractual enforcement, the discretionary powers of
the court were taken away, and it was made obligatory on the courts to grant
specific performance as a matter of right, subject to certain limited grounds.33
Further, the Amendment also made provisions to provide for substituted
performance, i.e., where a contract is broken, the party who suffers was entitled
to get the contract performed by a third party or by his own agency and to
recover expenses and costs, including compensation from the party who failed
to perform his part of the contract.34 The remedy of substituted performance
is an alternative remedy made available to the party who suffers as a result of
the breach of contract.35 Another important feature of the 2018 Amendment
was the insertion of section 20A dealing with infrastructure projects. It bars
the court from granting injunction in any suit, where it appears to the court
that granting injunction would cause hindrance or delay in the continuance
or completion of the infrastructure project.36
More such radical substantive and procedural reforms will be required in the
future to keep the contractual law in India at par with the challenges posed
32 Specific Relief (Amendment) Act, 2018, No. 18, Acts of Parliament, 2018, Statement of
Objects & Reasons (India).
33 Specific Relief Act, 1963, No. 47, Acts of Parliament, 1963 § 10 (India) (“The Specific
Performance of a contract shall be enforced by the court…”).
34 Specific Relief (Amendment) Act, 2018, Statement of Objects & Reasons; Specific Relief
Act, 1963, § 20.
35 Id.
36 Specific Relief Act, 1963, § 20A.
81
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by economic and technological developments. This will require a serious
assessment and study of the justice delivery system with regard to adjudication
of commercial disputes in order to realize the gaps that are currently present
in legal and procedural framework. We need to carefully identify the existing
loopholes in the application and execution of the law and strengthen the existing
legislative framework of commercial dispute resolution as well as strengthen
the capacity of arbitrators and judges in applying the law, so that Indian Legal
system can become capable of rendering quality and efficient/timely dispute
resolutions.
AVENUES TO PROVIDE A BUSINESS-FRIENDLY SUBSTANTIVE
CONTRACT LAW REGIME
As discussed earlier, the idea of Ease of Doing Business should be given a broad
conceptualization. For business and trade to be carried out smoothly in the
country, it is paramount to have a strong substantive legal regime in place that
is easily comprehendible, fairly predictable and lays down with certainty the
rights and obligations of parties.

To put it simply, this means that the understanding of the basic provisions of
law should not require advanced legal knowledge, technical skills and expertise.
82
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Anyone who is interested in carrying out a business or enterprise should be able
to understand the requirements of the law by reading the statute itself. If the
language of the law is too technical or advanced, then any business enterprise
will have to bear the extra burden of seeking expert legal advice in the matter
and will also have to bear the risk of relying totally on the advice of lawyers. This
demand of simplified legal language has been advocated time and again by the
“plain-legal-language movement.”37 The main driving force of this movement is
the idea of completely dispensing with lawyers as intermediaries between the law
and its subjects and providing direct access to the law for the lay people.38 This
idea does seem to be a utopian one and is practically unattainable. However,
there are two main advantages of pursuing this move. First, drafting easily
comprehensible laws written in simple language may clarify the law for lawyers
and, thus, improve the quality and efficiency of their legal service.39 Second, a
simpler legal language can also enhance the capacity of lay people to evaluate
the service provided by their lawyers and by the legal system.40
Moreover, legal certainty has been widely regarded as one of the three
fundamental pillars of law (the other two being justice and purposiveness).41
It is linked with individual autonomy42 and is an established principle of both
civil and common law systems.43 If the subjects of law are certain of their rights
37 See Zsolt Zodi, The Limits of Plain Legal Language: Understanding the Comprehensible
Style in Law, 15 International Journal of Law in Context 246-262 (Special Issue
Article 2019). (The author in this article has argued that the comprehensibility of the legal
texts is not entirely a linguistic problem. According to the authors the main distinction
between comprehensible and non-comprehensible laws is that comprehensible laws
either demonstrates ‘use’ of the text in a particular situation, or they give practical hints,
checklists, and advice to guide and regulate behavior in a particular situation.)
38 See Rabeea Assy, Can the Law Speak Directly to its Subjects? The Limitation of Plain Language,
38 Journal of Law and Society 376-404 (2011).
39 Id. at 404.
40 Id.
41 Heather Leawood, Gustav Radburch: An Extraordinary Legal Philosopher, 2 Washington
University Journal of Law & Policy 489 (2000).
42 James R Maxeiner, Some Realism About Legal Certainty in Globalization of the Rule of Law,
Houston Journal of International Law (2011).
43 Erik Claes et al, Facing the Limits of the Law 92-93 (2009).
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and obligations, then they can conduct their actions and transactions with
confidence, which will result in an environment in which trade, business and
commercial relationships can flourish. The two aspects of legal certainty can
be (i) clear and un-ambiguous legislations, and (ii) the doctrine of stare decisis
(let the decision stand). Passage of time has a net decreasing effect on legal
certainty. As time passes by, the principles and rules of law tend to become
more and more uncertain in content and in application. As argued by Anthony
D’Amato,44 this decreasing effect emanates from inherent bias of the legal system
in favor of unravelling those rules and principles.45 People disadvantaged by
any rule, even if the rule is fully congruent with natural law, would still have a
net economic incentive over their counterparts to challenge that rule and make
their conduct appear more morally sympathetic. Furthermore, legal uncertainty
can have a “regressive distributive effect.”46 It creates a situation in which wealth
from parties with weak bargaining power is transferred to those with strong
bargaining power.47 Therefore, though complete certainty is unattainable, the
legal regime must strive to provide a legal regime with clear and unambiguous
laws and consistent and coherent decisions, using which the people can carry
out transactions with confidence.
Thirdly, for achieving a business-friendly legal regime, predictability of decisions
is crucial. Legal predictability48 forms a fundamental part of Rule of Law.49 It
becomes very difficult for citizens to manage their affairs effectively if there is
44
45
46
47
48

Anthony D’Amato, Legal Uncertainty, 71 Calif. L. Rev. 1 (1983).
Id.
Uri Weiss, The Regressive Effect of Legal Uncertainty, 2019 J. Disp Resol. 149 (2019).
Id.
But See P S Atiyah, Justice and Predictability in the Common Law – The 7th Wallace Wurth
Memorial Lecture, 15 UNSW Law Journal 448 (1992) (arguing predictability is one
of the cornerstones of common law; it has been attacked and challenged by lawyers,
academic lawyers especially, on the ground that law itself is inherently uncertain and can
never be wholly predictable, so the search for predictability often leads to the sacrifice of
other values for a goal which can never be attained.)
49 Stefanie A Lindquist and Frank C. Cross, Stability, Predictability and the Rule of Law:
Stare Decisis as Reciprocity Norm (2010), https://law.utexas.edu/conferences/measuring/
The%20Papers/Rule%20of%20Law%20Conference.crosslindquist.pdf (last visited Sept.
23, 2020).
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no predictability of the outcome of legal proceedings. It is not to say that there
should be absolute legal stability and predictability (that is impossible to achieve
and would produce a rigid legal paradigm impervious to changing societal
conditions).50 But, when judges frequently, dispense with prevailing doctrine
in favor of a new rule, it has the potential to throw citizens’ expectations into
disarray and creates a less predictable legal environment for the development
of economic and other relationships.51
With the above theoretical framework, we will now examine the three possible
avenues for substantive law reforms that can be undertaken to strengthen
contract enforcement in India and, thereby, improve Ease of Doing Business
in India. These reforms are namely (i) Exemplary damages for unjustified
intentional breach of contract, (ii) Shifting legal position of liquidated damages
in India from common law to civil law/UNIDROIT model, and (iii) Making
award of interest on damages a matter of right.
(i) Award of Exemplary Damages for unjustified intentional breach of
contract – The award of damages for breach of contract is enshrined in
Section 73 of the Indian Contract Act, 1872.52 It is based on the famous cases
of Hadley v. Baxendle.53 The rule of awarding reasonable damages for contractual
breaches is an inherent part of the principle enshrined in Section 73. However,
the rule of reasonableness – i.e., awarding damages based on what is deemed
reasonable by the courts – is not a proper tool to deter parties from breaching
contracts. To counter frequent contractual breaches, the courts have started awarding
exemplary damages in recent cases.54 Further, since what is reasonable depends on
50
51
52
53
54

Id.
Id.
Indian Contract Act, 1872 § 73.
Hadley v. Baxendle, (1854) 9 Exch 341.
See General Motors (I) Pvt Ltd v. Ashok Ramnik Lal Tolat (2015) 1 SCC (holding that
Punitive damages are awarded against a conscious wrongdoing unrelated to the actual loss
suffered); Time Incorporated v. Lokesh Srivastava, 2006 131 CompCas 198 Delhi (holding
that The award of compensatory damages to a plaintiff is aimed at compensating him for
the loss suffered by him, whereas punitive damages are aimed at deterring a wrongdoer
85
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the discretion of the courts, there is no predictable outcome, which creates a fear in
the mind of the parties of not being awarded fair and just damages in the event of
breach. Awarding exemplary damages and restricting the scope of court’s discretion
solves this problem. Section 73 should be amended to ensure exemplary action as
a consequence of intentional or willful breach of contract. The current regime of
awarding damages can be described as a “strict liability” regime, where the “mental
state” of the breaching party is not considered for awarding damages. The aim and
central argument of this paper is not to move towards an absolute liability regime
of awarding contractual damages by limiting the number of exceptions but, rather,
to strengthen contractual enforcement in India by providing a higher quantum of
damages in cases where breach of contract is committed knowingly/intentionally/
deliberately. Thus, for making contract enforcement stronger in India, exemplary
damages for unjustified intentional breach of contract should be one of the avenues
that should be looked into.
(ii) Shifting Legal Position for Liquidated Damages in India from common
law to civil law/UNIDROIT Model: The legal position on liquidated
damages in India should be shifted from the common law approach to civil
law approach which can provide strengthened contractual enforcement, save
time and cost in contractual enforcement and, also, provide the required
stability and predictability to the legal proceedings.55 Section 74 of the Indian
and the like-minded from indulging in such unlawful activities. Whenever an action has
criminal propensity also punitive damages are called for, so that the tendency to violate the
laws and infringe the rights of others intending to make money is curbed. The punitive
damages are founded on the philosophy of corrective justice and as such, in appropriate
cases, these must be awarded to give a signal to the wrongdoers that law does not take a
breach merely as a matter between rival parties, but feels concerned about those, also, who
are not party to the list but suffer on account of the breach. This Court has no hesitation
in saying that the time has come when the Courts dealing with actions for infringement
of trademarks, copy rights, patents, etc., should not only grant compensatory damages
but award punitive damages also with a view to discourage lawbreakers who indulge in
violations with impunity out of lust for money, so that they realize that in case they are
caught, they would be liable not only to reimburse the aggrieved party but, would be
liable to pay punitive damages also, which may spell financial disaster for them).
55 See J. Frank McKenna, Liquidated Damages and Penalty Clauses: A Civil Law versus
Common Law Comparison, The Critical Path, Spring (2008); Ignacio Marin Garcia,
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Contract Act should be amended to make the liquidated damages and penalty
clauses enforceable, as they are stipulated under the contract to the extent they
are not “manifestly unreasonable.”56 The requirement imposed by judicial
interpretation of section 74 that some loss/damage needs to be shown to claim
liquidated damages57 needs to be done away with and the law brought on par
with international instruments, such as UNIDROIT, which do not impose
any such requirement and make liquidated damages claimable ipso-facto of
the breach without the need to show any loss/damage suffered, i.e., making the
aggrieved party entitled to the “agreed payment of non-performance” simpliciter
eo instant. However, to prevent misuse and miscarriage of justice, it should be
restricted with the proviso that the liquidated damages can be restricted by
the courts if found grossly excessive in relation to the harm resulting from the
non-performance of contractual terms.
(iii) Making award of interest on damages a matter of right: The award of
interest on damages for breach must be made the rule and claimed as a matter
of right and should not be left to court’s wide discretion. At present, courts
in India are awarding interest in a discretionary manner and at a rate (which

Enforcement of Penalty Clauses in Civil and Common Law: A Puzzle to Be Solved by the
Contracting Parties, 5 EUR. J. LEGAL STUD. 95 (2012); See also French Civil Code
of 1804; German Civil Code § 339-345; UNIDROIT Principles 2006, https://www.
unidroit.org/english/principles/contracts/principles2016/principles2016-e.pdf. (last
visited on Dec. 20, 2018).
56 UNIDROIT Principles, Art. 7.4.13(1) & 7.4.13(2) (it entitles the aggrieved party for
“agreed payment for non-performance” irrespective of actual harm by non-performance.
The illustration attached to it makes it clear that in the event of breach, the aggrieved
party will be entitled to the agreed payment simpliciter eo instant. However, the amount
specified may be reduced to reasonable amount where it is “grossly excessive” in relation
to the harm resulting from the non-performance).
57 See generally Fateh Chand v. Balkishan Das, AIR 1963 SC 1405; Maula Bux v. Union of
India, AIR 1970 SC 1955; Union of India v. Rampur Distillery and Chemical Co. Ltd.,
AIR 1973 SC 1098; Union of India v. Raman Iron Foundry, AIR 1974 SC 1265; Oil
& Natural Gas Corporation Ltd v. Saw Pipes Ltd., AIR 2003 SC 2629; Kailash Nath
Associates v. Delhi Development Authority, 2015 (1) SCALE 230; (2015) 4 SCC 136.
(for elucidation of legal position enshrined in section 74 of the Indian Contract Act,
1872, regarding Liquidated Damages and Penalty clauses in India).
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can vary from case to case) without providing any justification as to the rate of
interest.58 This violates the principle of predictability and certainty as discussed
earlier. The rate of interest should be standardized as per the current RBI
rates.59 The award of interest is not part of the compensation awarded, but
it is separate from that and over and above damages.60 It is not a penalty but
normal accretion of capital which the innocent party is entitled to. A Division
Bench of Supreme Court of India comprising of S. B. Sinha & Markandey
Katju, J.J. cleared the air in this regard in the case of Alok Shanker Pandey v.
Union of India61 by stating the following:
“It may be mentioned that there is a misconception about interest.
Interest is not a penalty or punishment at all, but it is the normal
accretion on capital. For example, if A had to pay B a certain
amount, say, 10 years ago, but he offers that amount to him today,
then he has pocketed the interest on the principal amount. Had A
paid that amount to B 10 years ago, B would have invested that
amount somewhere and earned interest thereon, but instead of
that, A has kept that amount with himself and earned interest on
it for this period. Hence, equity demands that A should not only
pay back the principal amount, but also the interest thereon to
B.” [emphasis added]

58 See generally Gian Chand and Ors. V. York Exports Ltd. And Ors, AIR 2014 SC 3584
(interest @6 %); Fateh Chand v. Balkishan Das, A.I.R. 1963 S.C. 1405 (interest @6%);
Harbans Lal v. Daulat Ram, (2007) ILR 1 Delhi 706 (interest @6%); State of Saurashtra v.
Punjab National Bank, A.I.R. 2001 S.C. 2412 (interest @17.5%); Kailash Nath Associates
v. Delhi Development Authority, 2015(1) S.C.A.L.E. 230 (interest @ 9%).
59 The Reserve Bank of India, in the capacity of the primary financial institution of the
country, can either fix a special rate for awarding damages or can utilize one of its rates
for fixing of the rate on which interest should be awarded.
60 Alok Shanker Pandey v. Union of India & Ors, Civil Appeal 1598 of 2005, Supreme
Court of India (decided on Feb. 15, 2007).
61 Alok Shanker Pandey v. Union of India & Ors, Civil Appeal 1598 of 2005, Supreme
Court of India (decided on Feb. 15, 2007).
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AVENUES TO REFORM PROCEDURAL LAW FOR STRENGTHENING
CONTRACT ENFORCEMENT IN INDIA
The Ease of Doing Business index as conceptualized by the World Bank takes
into account only the procedural aspects of law in an objective manner to
come up with the Ease of Doing Business Rankings. The contract enforcement
parameter deals with Time, Cost and Quality of Judicial Process Index. India
still ranks 163 out of 190 countries in contract enforcement. We have well
worded judgements, but are not sure whether justice is always done to the
parties. The problem persists not with the legislations, but with the efficiency
of the judicial processes.62
To address the concerns of time and cost associated with various legal processes,
District Courts in various states have also made the provision for making online
payments, e-filing and e-summons. A few states have also filled up vacancies in
District Courts/Commercial Courts to ensure availability of adequate capacity
for dealing with various cases.63 To further strengthen the procedural aspects
of contract enforcement regime, the following avenues can be looked into for
pursuing reforms:
(i) Strengthening of Commercial Court Setup – Case Management Hearings
(CMH) is an important innovative tool brought about by the Commercial
Courts Act, 2015.64 Proper implementation of CMH can systematize the
adjudication process by mandating the parties to adhere to the timeline agreed
upon by them. Judges taking up commercial matters must be well trained
in order to equip them with the process of Case Management Hearing. The
Higher Courts must strictly direct the lower courts to follow the procedural
62 Mayank Kumar, Ease of Doing Business in India the User’s Perspective, Centre for Civil
Society (July 2017), http://easeofdoingbusiness.org/resources/ease-doing-business-indiauser%E2%80%99s-perspective.
63 Mayank Kumar, Ease of Doing Business in India the User’s Perspective, Centre
for Civil Society (July 2017), http://easeofdoingbusiness.org/resources/ease-doingbusiness-india-user%E2%80%99s-perspective.
64 Commercial Courts Act, 2015, Schedule Order XVA.
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mandate and not to deviate from it. The provisions of Mandatory dispute
resolution mechanism65 must be followed by the Judges. If parties to the suit
are by-passing the pre-institution mediation, the Court must dispose of the
application and encourage the parties to settle the matter, rather than relying
on the court to decide the matter.
The weakness in the functioning of Commercial Courts currently despite
the amendment to the Commercial Courts Act can also be attributed to the
fact that the Arbitration and Conciliation Act, 1996, was not amended on an
equal footing. Hence, amendments should be carried out in the Arbitration
and Conciliation Act as well, to make Commercial Courts the exclusive forum
for arbitration matters.
Furthermore, with respect to section 12A of the Commercial Courts Act,
the process of pre-institution mediation lacks effectiveness due to the lack of
quality and specialisation of the mediators. The role played by pre-institution
mediators can be improved by taking into consideration the following points:
a. Mediators should be specialised persons having knowledge and expertise
in the area of the particular dispute before them, especially with respect
to subject matter of the dispute.
b. Mediators should undergo training in specialised matters.
c. Mediators should be able to frame issues.
d. Mediators should be capable of formulating a resolution which can
subsequently be placed before the Commercial Court for adjudication
of a dispute.
(ii) Quality of Judicial Process Index is the Key: There is a clear relationship
between the ‘Quality of Judicial Process Index’ and ‘time taken’ in resolving
a commercial dispute, as has been highlighted in the Ease of Doing Business
Report 2016. Strengthening the Quality of Judicial Process Index will result
in the reduction of time taken in resolving commercial disputes.
65 Commercial Courts Act, 2015, § 12A.
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Presently, India’s Quality of Judicial Process Index stands at 10.5 which can be
strengthened by carrying out the following reforms:
Cases can be assigned randomly through electronic case management systems
as done in Bosnia and Herzegovina (as compared to manual assignment done
in India). Developing an automated electronic case management system will
help India in securing a perfect 5 points (as compared to 4.5 it holds presently
due to manual assignment of cases) on the Court Structure and Proceedings
sub-parameter of Quality of Judicial Process Index.
Stricter time lines should be provided for the following:
• service of summons
• ﬁrst hearing;
• ﬁling of written statement;
• completion of the evidence period;
• ﬁling of testimony by expert; and
•

submission of the ﬁnal judgement;

If not feasible in all of the above, then at least in three of these key court events,
monetary incentives and penalties (by way of awarding a higher interest in
damages or by way of other means as suggested in 2.b) for compliance and
non-compliance will help in ensuring that timelines are respected in more than
50% of the cases, which will help India in registering 0.5 in Time Standards
factor of case management parameter under Quality of Judicial Process Index.
Limiting the number of adjournments in commercial cases to unforeseen and
exceptional circumstances will help India in registering an improvement of 1
point in the adjournment factor of Case management parameter under Quality
of Judicial Process Index. Additionally, imposing monetary disincentives for
seeking casual adjournments will ensure that the court process is not taken as
a free ride, which is a prevalent practice in India, and that the procedure is
followed in at least 50% of the cases.
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Pre-trial conferences should be introduced as a part of the general law of
contracts and should not be restricted to Commercial Courts Act, under which
it has been a failure. An option should also be given to participate in the pre-trial
conference electronically through introduction of e-services in the existing case
management techniques. In the pre-trial conference, the following issues should
be discussed: (i) time schedule of filing of documents, etc.; (ii) an estimation
of case complexity and projected length of trial; (iii) possibility of settlement
or ADR; (iv) exchange of witness lists; (v) evidence; (vi) jurisdiction and other
procedural issues and (vii) narrowing down of contentious issues. Furthermore,
it should be mandatory on the courts to discuss these points and pass necessary
thereupon in the pre-trial conference, as compared to the present discretion
that they have under the Commercial Courts Act. Doing so will help India in
registering 1 point under the pre-trial factor of Case management parameter
under Quality of Judicial Process Index.
Judges and the court staff should be trained to use and access electronic case
management system to all of the following66:

i.
ii.
iii.
iv.
v.
vi.
vii.

Access laws regulations and case laws
Automatically generate a hearing schedule for all cases on their docket;
To send notifications to lawyers;
Track the status of case on their docket;
To view and manage case documents (briefs, motions);
To assist in writing judgements;
To semi automatically generate court orders (i.e., where judges can
use judgement/order templates to help them write court orders and
judgements).
viii. To view court orders and judgements in a particular case;
Doing so will help India register an improvement of 1 point under the case
management parameter of Quality of Judicial Process Index.
66 During the time of Covid-19 outbreak, the courts are reinventing themselves through
technological developments. Supreme Court of India has also issued guidelines in this
regard, permitting filing of e-summons and e-notices.
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Similarly, lawyers should also be trained during their legal education and
training in the use of case management system for the following:
i.

Access laws regulations and case law;

ii. Access forms to be submitted to the court;
iii. To receive notifications (of the key events of the case, dates, documents
required to be submitted on the next date, etc.);
iv. Track the status of case;
v.

To view and manage case documents (briefs, motions);

vi. To file and submit documents to court;
vii. To view court orders and judgements in a particular case;
Doing so will help India register an improvement of 1 point under the case
management parameter of Quality of Judicial Process Index.
The suggestions made above regarding stricter time standards, adjournments
framework and complete electronic management will help India in registering
an improvement of +4.5 points over its present standing at 1.5 ratings and reach
the maximum of 6 in the case management parameter of Quality of Judicial
Process Index. Suggestion in this regard can be taken from Australia which has
registered the highest score of 5.5 in this parameter by making a completely
electronic system. (On a trial basis, these reforms can be implemented and made
mandatory in the cities of Delhi, Mumbai, Chennai, Kolkata & Bengaluru,
which are possibly eyed for Ease of Doing Business ranking data collection by
the World Bank and are the prime commercial centers in the country).
Further, the initial plaint and lawsuit should be filed electronically through a
dedicated platform by development of e-filing system as done by Estonia. Also,
this initial plaint and complaint should be made serviceable on the defendant
electronically by e-mail, fax or SMS. Both these systems will help India in
registering a +2 point improvement on its present 2 points out of 4 under the
Court Automation parameter of Quality of Judicial Process Index.
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CONCLUSION
The advent of globalisation and liberalisation has increased the scope of entering
into numerous commercial transactions. The portrayal of a country in the
global scene as a convenient destination for doing business is one of the key
factors that contribute to achieving higher economic growth rate. That is to
say, any economy looking for growth of trans-national businesses and crossborder investments must first ensure that it provides an environment that is

conducive and feasible for businesses and contractual transactions to thrive.67
Similarly, from the investor’s perspective, the feasibility of the destination for
business is a key factor. Thus, there arises a need for developing a standard
which can serve as a ‘market place’ for both the country and the investor. The
Ease of Doing Business Rankings developed by the World Bank and updated
annually serves this purpose.
Radical changes in both the substantive law as well as procedural laws are required to
strengthen the Indian Contract Enforcement regime to make it responsive to the needs
of present times. The substantive law and procedural law reforms identified throughout
this short paper, if successfully implemented, strengthen the overall legal framework
with regard to enforcement of contracts in India by providing a robust time-responsive
legal regime. This will also aid in improving the enforcement of contract parameter
under the Ease of Doing business Rankings by helping in reducing the time taken to
67 Ameen Jauhar & Vaidehi Misra, Commercial Courts Act, 2015: An Empirical
Impact Evaluation, (2019), https://vidhilegalpolicy.in/wpcontent/uploads/2019/07/
CoC_Digital_10June_noon.pdf.
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enforce a contract in India. The substantive reforms will help in reducing the time taken
in contract enforcement by reducing the discretion of courts, which will provide for a
stable and clear law in which the parties can anticipate the outcomes of their dispute.
These reforms are in line with the recent radical reforms that have been carried out
in India, such as the Specific Relief (Amendment) Act, 2018, and includes allowing
enforcement of exemplary damages and penalty and liquidated damages clauses.
Procedural law reforms also help in reducing the time taken to resolve a dispute, as a
stricter procedure will ensure that the procedure of commercial courts is smoother and
effective with respect to Pre-Institution Mediation and Court Management Hearings.
The Improvement in the Quality of Judicial Process Index will also enhance the quality
of overall justice delivery system, by making it more efficient and robust to meet the
challenges of modern day business.
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